A COVID-19 Health and Safety Rights
Guide for Health Care Workers

This guide was prepared by the Section 21 Health Care Labour Caucus.

ABOUT THIS GUIDE

This short guide is to clarify specific worker rights in the
Occupational Health and Safety Act during the COVID-19 pandemic.
While not exhaustive, the guide provides information about:
the work refusal process,
legal decisions critical for health and safety,
reporting workplace exposures and cases of COVID-19 to the Workplace
Safety and Insurance Board (WSIB),
where to find more information about COVID-19.
Workers, unions, joint health and safety committees and health and safety representatives can
use this information to push for safe and healthy workplaces during the COVID-19 pandemic.
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REFUSING UNSAFE WORK

Who Has the Right?
Section 43 of the Occupational Health and Safety Act (OHSA) gives all
workers covered by provincial legislation the right to refuse unsafe work.
Many public sector workers (e.g. health care workers in long-term care
homes and hospitals) have a limited right to refuse in certain situations,
but the right still exists. Typically, the limitation is for situations where the
refusal would place the life of another person in danger.

Refusing unsafe work is a
decision only the worker
can make based on their
own belief.

What Can Be Refused?
A worker can refuse to do any work where she/he has a reason to believe that:
the equipment, machine, device or thing he/she is to use or operate is likely
to endanger him/herself or another worker;
the equipment, machine, device or thing he/she is to use or operate or the
physical condition of the workplace, contravenes the OHSA or regulations
and is likely to endanger him/herself or another worker;
the physical condition of the workplace is likely to endanger him/herself or
another worker;
workplace violence is likely to endanger them.
Exposure to toxic substances or biological agents are covered by the second category while
jobs that produce repetitive strain injuries are included in the first.
Being required to use insufficient PPE (“the equipment”) to protect you from a biological agent
however would be covered in the first category.

What Cannot Be Refused?
The right to refuse is limited in that workers do not have the right to refuse:
work that would endanger the life, health or safety of
another person;

You wouldn’t send a
firefighter into a burning
building without his
apparatus.

work that is inherent or a normal condition of the
worker’s employment.

4

A COVID-19 Health and Safety Rights Guide for Health Care Workers

For example, while it is inherent in a health care worker’s job to care for an infectious patient,
it’s not inherent to care for them without all the appropriate precautions including the proper
personal protective equipment.
You wouldn’t send a firefighter into a burning building without his apparatus; why should a
health care worker or others be sent to care for a coughing, sneezing COVID-19 patient with
an inferior mask versus a respirator for such a dangerous situation?
The worker is not refusing to care for the patient because they have COVID-19. They are
refusing to work or do the task because the surgical mask – “the equipment” they were given –
is not designed to protect them from inhaling the aerosolized viral particles expelled from the
infectious patient while providing close range care.

Professional Obligations
It is important that workers who belong to regulatory colleges (e.g. nurses,
physiotherapists, social workers, etc.), also consider their professional obligations and the
standards of their college.
Colleges have standards and guidelines that guide the discontinuation of services or care
to patients. Members must work out the best possible solution while still making decisions
that are ethical and in the best interest of their patients and while maintaining professional
accountability. They are accountable for their own actions and decisions and do not act
solely on the direction of others.
Regulatory colleges recognize a health care professional’s right to refuse unsafe work. While
the patient’s wellbeing is always paramount, colleges understand there are circumstances in
which refusing unsafe work is an appropriate decision, including situations where providing
care, would subject the member or the patient to an unacceptable level of risk. The College
of Nurses, for example, states that making a decision to refuse unsafe work “is a challenging
ethical dilemma without one clear answer.”

What Does Inherent in the Work Mean and
What Is a Normal Condition of Employment?
The terms, “inherent in the work” and “normal conditions of employment” are not defined
under the OHSA. Generally, they are circumstances where the hazards of the work have been
identified and all reasonable steps have been taken to control the hazard.
An employer’s failure to provide the necessary personal protective equipment (PPE) or take
other reasonable precautions to protect workers is not a normal condition of employment.
Despite what some employers argue, this is not what workers have signed up for. No job is
worth your life.

Refusing Unsafe Work
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Gaps in precautions for safety create abnormal conditions which are refusable, even if
the hazard itself is inherent in the work. Unaddressed or inadequately addressed hazards
can never be considered inherent in the work or a normal condition of employment.
Some examples:
Infectious disease exposure might be inherent in the work of a Health Care
Worker, but not so or not a normal condition to work without adequate
precautions, appropriate PPE or training.
Inadequately addressed/prevented workplace violence is not inherent in the
job or a normal condition; it must be prevented, adequate controls put in place,
and every precaution reasonable needs to be taken.
Using pinel restraints to physically control a patient to protect others may be a
normal condition of work but not if training has not been given on what to do or
how to use the pinels.
Gaps in protections for any hazard are not inherent and not a normal condition of employment.

Does the Worker Have to Be Right?
NO! Workers need only have a genuine belief that the work is unsafe.

Does the Worker Get Paid?
The worker should remain on duty and be paid for the time which his/her refusal is
investigated. However, once a Ministry inspector is called, the employer can assign the worker
to other “reasonable” alternate work if it doesn’t conflict with the collective agreement.

Can the Worker Be Penalized?
Under the Occupational Health and Safety Act, the employer cannot fire, discipline or intimidate
a worker for refusing unsafe work or for asking them to address a health and safety issue.
It is illegal for the employer to:
fire or threaten to fire you.
suspend or discipline you, or threaten to do so.
intimidate or coerce you including, for example, bullying you or strongly
encouraging you not to report.
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impose any penalty upon you including, for example, transferring you to
another position, shift or work location, reducing or changing your hours or
denying you a raise or benefits that you’re entitled to.

What Are the Steps to Take When Refusing Work?
1.

Worker must tell the supervisor or employer about the refusal and why.

2.

Supervisor or employer must immediately investigate with the worker and a
worker representative of the JHSC1.

3.

Worker must remain in a safe place near the work area to as to be available to
participate in the investigation.

4.

If the issue is not resolved and the worker still has grounds to believe that the
work is hazardous, a health and safety inspector must be contacted.

See the chart on page 9 for more details.

Refusal or Complaint
The worker must also actually stop the work they are refusing or it will be handled as a
complaint. It is important during the call to the inspector, to describe it as a work refusal
(not a complaint) and to say that the stage one investigation is complete. Workers and their
representatives should participate in all discussions with the inspector including that first
call. If the employer starts to say “complaint” in reference to the refusal, make it clear to the
employer that it is a refusal not a complaint. If they are successful in changing the language,
then they will feel free to treat it as a complaint and not follow their obligations under the
OHSA. Inspectors have more “time” flexibility to deal with a complaint but they must attend to
a work refusal right away.

1

If this worker representative is not available another worker appointed by the workers or the union is
to be involved in the investigation. Employers are not entitled to select the worker representative.

Refusing Unsafe Work
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Group Refusals
Under the OHSA, the right to refuse is an individual worker’s right, not a group right. In
situations where several workers are assigned to work under the same conditions, each
worker can still exercise their individual right to refuse.

Appealing MOL Decisions
Workers, unions and even employers have a right to appeal a decision of
an inspector. This includes an order or a lack of an order by an inspector.
The appeal must be filed
The appeal must be filed within 30 days. It is important for workers to
within 30 days.
notify their union as soon as possible about inspector decisions they do
not agree with. Your union will have a process to review the inspector’s
decision. The unions have staff who understand the appeal process and
will be able to determine if an appeal should be started. They will need a
copy of the unredacted Inspector’s Field Visit Report. Despite what some employers may say,
there is nothing that is confidential in the report. How can inspector reports be confidential
when Section 57 of the Act mandates that employers must post inspector reports and give
copies to the JHSC and also to the worker if the worker requests it?

Inspector Decisions During the Pandemic
The inspectors* are being told by their management how and when to go to the workplace to
investigate work refusals. At first during the pandemic, almost all investigations were being
done over the phone. We know from internal government sources that inspectors are directed
about how to investigate work refusals involving COVID-19 and a lack of PPE. Despite this
lack of support, workers and their unions are keeping the pressure on employers to protect
workers and on the government to support worker rights and enforce the OHSA.

More Information
For more information on how to pressure an inspector to support the rights of workers, see
Advice for Worker Members of JHSC on page 10.
*Reference to “inspectors” in this document are the Health and Safety Inspectors with the
Ministry of Labour, Training and Skills Development (MLTSD). These inspectors enforce the
Occupational Health and Safety Act (OHSA).
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STEPS TO TAKE WHEN
REFUSING UNSAFE WORK

1

Worker must tell the supervisor or employer about
the refusal and why they believe the work is unsafe.

2

Supervisor investigates with the worker and a
worker representative of the JHSC

3a

Supervisor agrees with the worker,
implements corrective measures and
takes action that satisfies the worker.

3b

Supervisor disagrees with the worker
and the worker continues to refuse.

4a

Worker returns to work.

4b

Worker, worker rep. or employer calls
Ministry health and safety inspector.

To report health and safety refusals,
call 1-877-202-0008

It is illegal for the employer to carry out a
reprisal against a worker for exercising their
right to refuse or any other rights under the
OHSA or for contacting the Ministry about a
refusal, complaint or concern.

5

Worker stays in a safe place, does
alternate work if it doesn’t conflict with
the collective agreement or is given other
non-punitive directions.

6

No other worker shall be assigned the job
unless informed about the refusal in the
presence of the worker representative.
This worker may also refuse.

7

Ministry inspector investigates with
worker, worker rep. and the
employer rep. present.

No job is worth a life.
Know your rights.

8a

Inspector finds job unsafe and issues
orders and/or directions.

Steps to Take When Refusing Unsafe Work

8b

Inspector finds job safe.
Worker must go back to work.
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ADVICE TO THE WORKER
MEMBERS OF JHSC

Employers have a duty in law to do everything reasonable in the circumstances to protect
workers. See 25(2)(h) of the OHSA. Issuing personal protective equipment (PPE) is the last
line of protection in the hierarchy of controls. However, with COVID-19 it is important that all
of the hierarchy of controls including personal protective equipment including N95 or better
respirators are available and in place to protect all workers at risk of being exposed from a
COVID-19 patient.
A lack of N-95 respirators cannot be used as an excuse to do nothing.

Hierarchy of Controls
1.

Elimination

2.

Substitution

3.

Engineering Controls

4.

Administrative Controls

5.

Personal Protective Equipment

Any worker who has reason to believe their job is not safe can exercise their right to refuse.
No job is worth a life. Know your rights. You are not alone, your union supports you.
Links to legislation referenced in this document are provided at the end of this document.

Case Decisions
There are a number of recent decisions that have supported workers rights at work and
confirmed the employer’s duty under the OHSA. This has included the Superior Court of
Ontario, the Ontario Labour Relations Board and an arbitration decision.
Superior Court of Ontario, April 23, 2020, paragraph 87:
“Directive #5, the latest word on the subject from the CMOH, leaves the choice of protective
gear, with specific mention of N95 respiratory masks, to the health care provider at the
point of care.”
canlii.org/en/on/onsc/doc/2020/2020onsc2467/2020onsc2467.html
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Ontario Labour Relations Board, April 24, 2020, paragraph 5 (iv):
“Despite the Respondents’ assertion that this is already being done, the Respondents shall act
in accordance with Directive #5 issued by the CMOH as may be amended from time to time.”
canlii.org/en/on/onlrb/doc/2020/2020canlii31422/2020canlii31422.html
Policy Grievance by the Ontario Nurses’ Association, May 4, 2020, paragraph 44:
“… If a nurse determines based on a PCRA, and based on their professional and clinical
judgement, which is to be exercised reasonably, on a case by case basis, taking into account
short term and long term needs, other appropriate health and safety measures, and in
accordance with their professional obligations that they require fitted N95 respirators (or
equivalent or greater protection) and other appropriate PPE (gloves, gowns and face shields)
the Homes will not deny access to such available PPE. To be clear, nurses are not to be
impeded in their reasonable, good faith professional assessment at point of care as to what
constitutes appropriate PPE.”
canlii.org/en/on/onla/doc/2020/2020canlii32055/2020canlii32055.html
So, the law is very clear. In addition to the employer’s responsibilities under the OHSA and its
regulations as healthcare workers, our PCRA determines whether the employer must provide
the proper PPE. If our PCRA identifies the need for an N95 respirator, the employer must
provide it. This is the law of Ontario, which the employer and MLTSD must comply with.
A link to Directive #5 is provided below:
health.gov.on.ca/en/pro/programs/publichealth/coronavirus/docs/directives/public_
hospitals_act.pdf

Note: Directive 5 is subject to changes and updates and can be found at this link:
health.gov.on.ca/en/pro/programs/publichealth/coronavirus/dir_mem_res.aspx

For more information about PPE and applying the hierarchy of controls, please refer to:
Occupational Health Clinics for Ontario Workers (OHCOW) resources
ohcow.on.ca/covid-19.html
Workers Health and Safety Centre (WHSC) COVID-19 resources
whsc.on.ca/Resources/Publications/COVID-19-Resources
In this section, the quotes pulled from the legal decisions contain some acronyms
which are defined here:
CMOH – Chief Medical Officer of Health
PCRA – Point of Care Risk Assessment

Advice to the Worker Members of JHSC
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Worker Protection Is Paramount
In Ontario Law, the OHSA prevails over all other Ontario legislation. (See Section 2(2) of the
OHSA for the precise wording.) This includes any directives issued by Public Health Ontario or
the Chief Medical Officer of Health.

Health Protection and Promotion Act (HPPA)
Section 77.7 of the HPPA is important for workers. Subsection (5) confirms that if there is a
conflict between a directive issued under HPPA and the OHSA then the OHSA prevails.
This section also requires that the Precautionary Principle be considered when directives are
developed and issued.

Precautionary Principle
This principle calls for action to be taken if there is evidence of harm that exists and not wait
for scientific certainty. In a pandemic, this should mean that high levels of protection be taken
to protect workers and the public first. Then, over time, if the evidence proves that this level of
protection is not necessary, some protections can be reduced.
Unfortunately for many frontline workers, the Chief Medical Officer of Health downgraded the
protection for workers in their directives early in 2020. This occurred when news of this latest
pandemic became public along with news that the Ontario government had destroyed the
provincial stockpile of PPE.
The rationale they provided for this downgrade of protection ignores the precautionary
principle and, in some cases, defies common sense while blaming the workers. One part
of the rationale is that workers will just infect themselves putting on and taking off the N-95
respirators and, therefore, they should just be provided with surgical masks. With proper
training, testing and drilling on donning and doffing etc., workers can perform this task safely.

Evidence of Airborne Virus
There is a growing body of scientific evidence that describes COVID-19 transmission to
also include inhalation of infectious aerosols within close range of an infected patient. This
evidence does not fit the rationale provided by the Chief Medical Officer of Health (CMOH).
Instead of adjusting their directives to fit this emerging scientific evidence, they have chosen
to ignore, devalue or argue against information that contradicts their beliefs.
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In fact, 239 international experts signed and sent a letter July 6, 2020, saying that it’s time that
the World Health Organization and others address airborne transmission of COVID-19.
This evidence is also being ignored by the MLTSD who have a mandate to enforce the OHSA.
Their mandate is not to blindly follow directives from the CMOH.
Additional information is available from the document prepared by the Occupational Health
Clinics for Ontario Workers (OHCOW):
“A Consideration of the Rationale Provided to Downgrade PPE Precautions for COVID-19”
ohcow.on.ca/response-to-downgrade-of-ppe-precautions-for-covid-19.html
The document is being updated every few weeks as more studies advance the scientific
understanding of the virus. Please check the OHCOW website to ensure you have access to
the most recent information available.

Reporting Exposure and Illness
If there was any chance at all that a worker was exposed to
COVID-19 at work, the worker needs to report the exposure to
WSIB even if not symptomatic or sick. This helps ensure that the
worker’s rights are protected even if employers refuse to disclose.
This form logs the exposure to COVID-19 and WSIB assigns an
exposure reference number. If no symptoms develop, then nothing
else happens.

All workers exposed to COVID-19
at work should fill out the
Workplace Exposure Incident
Form and fax it to the WSIB at
1-888-313-7373.

If a worker develops symptoms or tests positive for COVID-19,
then the worker needs to fill out and submit the WSIB Form 6
immediately (include the exposure reference number if any).
eservices.wsib.on.ca/portal/server.pt/community/eform_6/209
The WSIB will cross reference the worker Form 6 with the exposure form (s), assign a claim
number, and will fast-track the case. Workers should state that they are filing a claim for an
occupational illness because of a COVID-19 exposure from the workplace. A copy of the
Form 6 must be provided to the employer.
Therefore, workers need not wait for a positive test or for symptoms to appear to submit
forms. Workers need to report all exposures too. Workers need to document details of all
exposures to keep in case they are needed later if illness develops Formal gathering of
evidence to support the claim can wait. Employers cannot stop you from completing an
Exposure Incident Form or the Form 6.

Advice to the Worker Members of JHSC
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Some employers and public health officials are arguing that frontline workers who test positive
were infected in the community not while at work. Meanwhile, workers and unions are
arguing for a change in the workers compensation legislation that recognizes COVID-19 as a
workplace illness. If successful, the change would automatically assume workers exposed to
the virus at work contracted the illness because of their work unless it can be proven otherwise.
documents.ofl.ca/communications/20200403FORDWorkersCompensationandCOVID.pdf
An additional benefit of filling out the Form 6 is that it triggers the notification/reporting
requirements under section 52(2) of the OHSA. Once the employer is notified that a Form 6
has been filed, they have a duty to provide the JHSC and the union with specific information.
The specific information is spelled out in the sector regulations that apply to the workplace.
For workplaces where the regulation for health care and residential facilities apply, section
5(5) lists the information that is to be provided. This includes but is not limited to, the name of
the worker and what steps the employer has taken to prevent further illnesses. It is important
for the JHSC to receive these notices so that they can make recommendations to improve
workplaces which will prevent others from getting sick.
The WSIB is publishing the data on claims related to COVID-19 on their website. This
information is updated each Monday.
wsib.ca/en/novel-coronavirus-covid-19-update#covid

Reprisal Protection under WSIA
Under the Workplace Safety and Insurance Act (WSIA), it is illegal for
employers to take reprisal against a worker for filing a claim with the
WSIB. It is also illegal for the employer to discourage or prevent a worker
from filing a claim.

Any attempt by the
employer to suppress
claims is illegal.

Once a worker has filed a claim, it is illegal for the employer to try to
induce or influence a worker to withdraw or abandon the claim. There
is also a legal duty for the employer to file a Form 7 (Employer’s Report)
with the WSIB within 3 days. This is not optional for the employer. They do not get to say the
illness is not work related so they will not file the form. This is claims suppression. It is the role
of the WSIB to decide if the illness is work related.
Any attempt by the employer to suppress claims is illegal. If the employer attempts to take any
of these actions, the compliance staff at the WSIB should be contacted.
1-888-745-3237 during regular business hours or at sileads@wsib.on.ca anytime.
Provide them with the information they ask for as they need it to start an investigation. Just
make it clear that you want an investigation. Contact your union so they are aware of the
actions taken.
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Do not contact a MLTSD health and safety inspector for a compensation matter because they
cannot enforce compensation legislation.

Reports to JHSC
In addition to the information resulting from 52(2) of the OHSA, the JHSC is entitled to
any reports the employer may have dealing with health and safety at the workplace and
the employer has a duty to provide it to the committee under 25(2)(l) and to the workers
under 25(2)(m).
Section 12(1) of the OHSA gives a worker, including a worker member of the JHSC or the
union, the power to request from the WSIB a summary report on injuries and illness from
that workplace. The WSIB is obligated by law to provide the information to the worker, JHSC,
employer and the union. The employer is obligated to post this information in the workplace.

Compliance with Inspector Orders
In cases where an inspector issues orders, the inspector specifies a
date by which the employer must comply (called the compliance date).
The inspector gives the employer a “Notice of Compliance” form to file
with the inspector by the compliance date.

Worker members of the JHSC
or a worker named by the
union should review the MLTSD
order, then request, review, and
provide input to ensure that the
compliance plan is adequate.

The Notice of Compliance has a spot for the both the worker, JHSC
member and the employer to sign. Inspectors may rely on the signed
notice to tell them the employer has complied with the order. Therefore,
worker members of the JHSC or a worker named by the union should
review the order, then request, review and provide input to ensure that the compliance plan
is adequate. Review details of the employer’s compliance plan and the proposed actions
carefully to ensure that the measures will protect workers and comply with the orders. If the
JHSC member or worker believes that compliance is not adequately met and the employer
will not consider altering their plan, then the worker should sign the form with a notation of
their disagreement and attach their written reasons to the Notice of Compliance form that
will be filed with the inspector. If the employer refuses to enclose the worker’s reasons for
disagreement, then the worker should send them directly to the inspector and let the inspector
know that the employer is not complying with Section 59 (2). It is important to ensure the
inspector gets the worker’s input. Inspectors will consider all the information at their disposal
to determine if compliance of the orders has been met. Employers must post the inspector
report with the order and the Notice of Compliance for at least fourteen days after submitting
the compliance plan.

Advice to the Worker Members of JHSC
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ADDITIONAL SOURCES OF
INFORMATION FOR WORKERS
This material was developed with the assistance of the
following unions:
CUPE Ontario
cupe.on.ca/covid19
IAMAW
iamaw.ca/covid-19-news
Ontario Nurses’ Association (ONA)
ona.org/news-posts/coronavirus-updates/#govt
Ontario Public Services Employees Union (OPSEU) COVID-19 updates
opseu.org/2019-novel-coronavirus-covid-19
SEIU HealthCare
seiuhealthcare.ca/covid-19-updates-and-resources
UNIFOR
unifor.org/en/take-action/campaigns/covid-19-information-resources
USW
usw.ca/members/coronavirus-resources
Ontario Federation of Labour
ofl.ca/covid-19-information

Additional Sources of Information for Workers
The Ontario Council of Hospital Unions/CUPE
ochu.on.ca/2020/03/18/coronavirus-update
Workers Health and Safety Centre
whsc.on.ca/Resources/Publications/COVID-19-Resources
Occupational Health Clinics for Ontario Workers
ohcow.on.ca
Information includes COVID-19 specific documents, webinar materials, and posters.
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Ontario Federation of Labour
ofl.ca/covid-19-information
This information includes:
links to affiliate information pages on COVID-19,
the OFL response to Ford’s emergency legislation,
demands for workers during the pandemic,
a fact sheet outlining short-term and long-term actions to avoid the harm that the virus
can bring to your health,
an important timeline of COVID-19 policy announcements.
The OFL will continue to monitor the government actions as well as recommendations and
advisories from local, provincial and national public health officials as further information
becomes available. Our advocacy work continues, and we will stay vigilant in pressing the
government on our demands.

Links to Relevant Legislation
Occupational Health and Safety Act (OHSA)
ontario.ca/laws/statute/90o01
Health Care and Residential Facilities Regulation under OHSA
ontario.ca/laws/regulation/930067
Industrial Establishments Regulation
ontario.ca/laws/regulation/900851
Workplace Safety and Insurance Act
ontario.ca/laws/statute/97w16
Health Protection and Promotion Act (HPPA)
ontario.ca/laws/statute/90h07

Additional Sources of Information for Workers
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